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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK - CIVIL TERM - PART 16

______________________________________________ X
THE TOMN OF BROOKHAVEN,
Petitioner,
- agai nst -
METROPOLI TAN TRANSI T AUTHORI TY, ET AL,
Def endant .
______________________________________________ X

| NDEX NUMBER: 4273/ 15

COURT" S DECI SI ON

February 10, 2016
Central Islip, New York

BEFORE

HONORABLE H. PATRICK LEI'S, 111
Justice of the Suprene Court

APPEARANCES

ROSENBERG, CALI CA & BI RNEY
100 Garden City Pl aza
Sui te 408
Garden City, New York 11330
BY: ROBERT M CALICA, ESQ
Attorney for the Petitioner-Town of Brookhaven
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BRYAN CAVE
1290 Avenue of the Anmericas
New Yor k, New York 10104
BY: PH LIP E. KARMEL, ESQ
CB MOBLEY, ESQ
Attorneys for MIA/LIRR

STATE OF NEW YORK
OFFI CE OF THE ATTORNEY GENERAL
120 Br oadway
26t h Fl oor
New Yor k, New York 10271
BY: LI SA FEI NER,
Assi stant Attorney General

BARBARA ROSEN,
Seni or Court Reporter
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Court's Decision

THE COURT: | think that the people are entitled
to a decision, and so | amgoing to nake the decision at
this time. The decision | amgoing to read on the
record. This can then be so-ordered by counsel, and |
will so order the stipulation for purposes of appeal

The DEC deci si on docunent nade in May of 2014
sel ecting alternative nunber two, cap and restore,
cannot stand, as the DEC violated its own |aw, ECL
section 27-1305, in not placing the Long Island Rai
Road, the Yaphank site on the Registry and cl assifying
it as one of five possible categories, and then, if
classified as either one or two, requiring a renedi ati on
pl an.

In choosing to utilize the Voluntary C eanup
Program which was not authorized by the | egislature and
was effectively elimnated when the | egislature
established the Brownfield Cl eanup Program the DEC
acted ultra vires that is beyond its authority.

| cite the Borrelli case and many of the cases
t hat have been cited in papers, volum nous papers in the
file.

The Respondents argue that this argunent was
raised by the Petitioner's reply affidavit, and
t herefore, should not be allowed, it is without nerit.

Petitioner has consistently alleged in the
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Court's Decision

anended conplaint, the DEC acted ultra vires by engagi ng
in a Voluntary Cleanup Plan with the Long Island Rai
Road.

The argunment they did not place the site on the
Superfund Registry, pursuant to Title 13, is inplicitly
included with the Petitioner's ultra vires argunents in
t he amended conpl ai nt.

Al so, as stated in G uck versus The New York
City Transit Authority 118 A D. 667, argunents raised
for the first tinme in reply papers nay be considered if
t he opposing side is given the opportunity to respond
and submit papers in sur-reply, as was done here.

Accordingly, this Court will give the Petitioner
an opportunity, in fact, I will grant your request to
anmend your Petition to request a remand back to the DEC,
and | will direct that this action is renmanded back to
the DEC to conply with ECL Title 13, anong other things
and place this site on the Registry and then follow the
law with renediation plan a, classify the inactive waste
site as either one or two or whatever, within the one to
five classification pursuant to 1305 of the
Envi ronnment al Conservation Law, and then take the next
appropri ate steps, which could even include a Brownfield
Cl eanup Program which the |egislature enacted

approxi mately one year after the DEC entered into its
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Court's Decision

VCP, which is utilized herein.

That is the Court's deci sion. I will so order

The causes of action four and five, there is no
notion to dismss them They, | guess, will continue.
| don't know what is going to happen with them but
there is no notion before ne to be decided with respect
to four and five, and this decision was made under

noti on sequence 003.

(Di scussion held off the record.)

* * *

THE COURT: So, the decision docunent, the
Court's decision today, will be annulled, and that's the

ruling of the Court.

W will close the record at this point.
* * *
SO ORDERED
HON. H. PATRICK LEIS, 11 DATED
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|, Barbara Rosen, certify the foregoing to be a
true and accurate transcription of the stenographic

notes of this proceeding.

Bar bara Rosen

Seni or Court Reporter



